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COURT’S FINDINGS OF FACT AND CONCLUSIONS OF LAW

THIS MATTER having come before the Honorable M. Monica Zamora, District
Court Judge, for the Termination of Parental Rights trial for both Respondents on May 9,
2011. The Children, Youth and Families Department (Department) appeared by Kelly
O’Neill, Children’s Court Attorney; tl’le child appeared by Katherine Terry, Guardian ad
litem; Respondentd ____ ___ @ appeared telephonically and by his attorney, Renae
Richards-Charney; and Respondentsf” ‘v appeared through her attorney, Carol
Kirk Rodriguez, but not in person.

The Court makes the following Findings of Fact and sets forth the following
Conclusions of Law:

Findings of Fact f

1. The children in this cause and their respective dates of birth are::

B

7 ¥ (5/26/ i » Onss 0 o= »
(126/  ~ and, ~ " e——y 121/

2. The biological mother of the children is Respondenig



3. The biological father of the children is Respondent
4, The children are neither members of a federally recognized Indian tribe
nor are their parents members of a federally recognized tribe as defined by the Indian

child Welfare Act, 25 U.S.C. §1903(4).

5.  The children were brought into state’s custody because of concerns with

mental health; § __ _Vleaving the children with 4 B despite
L B o
T ’»ltmywledge of € B ~nental health issues that interfered with her
e ‘ ran . : . : '
ability to safely parent the children; and possible substance abuse issues with ‘;)

)
6. On July 15, 2010, this Court found there was clear and convincing
evidence Respondenty™ shad abused her children under NMSA 1978 § 32A-4-
2 (B)(1), specifically, the children were at risk of suffering serious harm because of M
") mental health issues and her unwillingness to obtain help for her mental health
issues as well as her unwillingness to obtain help from Colorado and New Mexico child
protective services when offered'to her to ensure her children’s safety.

7. On July 15, 2010, tlv'lis Coﬁrt found there was clear and convincing
evidence Respondent =~ “=""lad abused her children under NMSA 1978 § 32A-4-
2 (B)(4), specifically,™ ) knowingly placed the children in a situation that may
endanger the children’s lives as she reEeatedly left the four children—who were all under

the age of seven at all relevant times hereto-—unsupervised while she was asleep or

otherwise incapacitated due to mental health issues.

N



8. On July 15, 2010, this Court found there was clear and convincing
evidence Respondent —“— T "%had neglected her children unde.r NMSA 1978 §
32A-4-2 (E)(2), specifically, the children were without proper parental care, control, or
supervision dueto @ 6ngoing, untreated mental health issues.

9. On July 15, 2010, this Court found there was clear and convincing
cvidence Respondent ;_ B __ had neglected her children under NMSA 1978 §
32A-4-2 (E)(4), specifically, ™~ " B was unable to discharge her responsibilities to
and for the children because of mental disorder in thatf ;_l failed to adequately
address her mental health issues so she could safely parent her children.

10. On July 15, 2010, this Court found there was clear and convincing
evidence Respondent "7 had abused his children under NMSA 1978 § 32A-
4-2 (B)(1), specifically, the children were at risk of suffering serious harm because —_—

‘bactively placed the children in the care of their mother and never did anything to
get his children despite repeated warnings that{ : ") was mentally unstable and
repeated warnings that the children were unsafe in | =~ o care.

11. On July 15, 2010, this Court found there was clear and convincing
evidence Respondent@§ B ‘—_;' had abused his children under NMSA 1978 § 32A-
4-2 (B)(4), specifically,f snowingly placed the children in a situation that may

endanger the children’s lives as he placed the children in the care of their mother and

never did anything to get his children despite repeated warning that T was

iR -

mentally unstable and repeated warnings that the children were unsafe in *

care.
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2. On July 15, 2010, this Court found there was clear and convincing
evidence Respondent ?\‘h} had neglected his children under NMSA 1978 §
32A-4-2 (E)X(2), specifically, the children were without proper parental care, control, or
supervision because of f; ~ @ issues with anger management and because ~°

left the children in their mother’s care when he knew or should have known $
: <’ had mental health issues that interfered with her ability to parent the children.

13, On Jﬁly 15, 2010, the Court adopted and ordered that the Department’s
proposed treatment plan for both Respondents be implemented.

14. The treatment plan is developed to address and alleviate the causes and
conditions that brought the children into the custody of the Department. The ultimate
goal of the treatment plan was to reunify the parents with their children by alleviating the
causes and conditions that brought the children into the Department’s custody.

15. The Permanency Planning Worker assigned to the case, Lisa Lukach, had
the duty to irngalement the treatment plans by working with the Respondents and the
childrén on referrals for services and monitoring those services.

16. Ms. Lukach went over the treatment plan with§ __jat their face-to-
face meetings. She explained to her that the ultimate goal of the treatment plan was to
reunify = P with her children by alleviating the causes and conditions that
brought the children in custody. .

17. Ms. Lukach informed =~ = of his treatment plan through written

correspondence and telephonic contact. She explained to ! that the goal of the

treatment plan was to reunify ~~ ~  With his children.



Respondent

18. — ““f was supposed to maintain regular contact with Ms. Lukach.

19. Ms. Lukach regularly called ¥ ~ @ when "™ —Wada working
cell phone. Ms. Lukach scheduled face-to-face meetings with § I o ‘,—‘7
was at the CYFD office to visit her children. Ms. Lukach also wrote letters to

Towards the end of the case, the only communication method by which _

ould be contacted was by electronic mail. Ms. Lukach regularly emailed

20. " signed releases of information as provided.

21. _; —_} never provided the names of any relatives for placement while
the children were in the Department’s custody.

22. The purpose of a psychosocial assessment on!” =, treatment plan
was so Ms. Lukach could evaluate T ~ 8 service needs, includiﬁg but not limited
to criminal history, substance abuse, mental health, and employment.

23. It took about seven weeks for ©~ " ‘o complete her psychosocial.
She arrived late for the initial assessment on June 4, 2010 and then either canceled or was
a no show/no call for the rest of the appointments. It was finally completed on July 22,
2010.

24. Ms. Lukach scheduled appointments to coincide with ____ .visits
with her children and provided her with a bus pass in order to get the psychosocial
assessment completed.

25. Ms. Lukach recommended that I~ _"Jcomplete a psychological

evaluation because B had an extensive history of mental illness including a



mental breakdown in January 2010. Ms. Lukach also wanted a better understanding of
her diagnosis as well as recommendatioﬁs from a psychologist on how to address those
diagnosis.

26. _ participated in a psychological evaluation on September 9,
2010 with Dr. Nesha Morse at the Department’s office.

27. 'The psychological evaluation recommended random drug testing as well
as a physical examination since . o had so many somatic complaints that
corresponded with mental health issues.

28. " 7 needed to have regular contact with a psychiatrist for purposes
of medication management andto adjust the medications as needed because of her
continued mental health issues.

29. Ms. Lukach would regularly address this treatment item with | B
to ensure that she was attending scheduled appointments with the psychiatrist and
whether there were a;y changes to her medication.

30. "9 was not compliant with her medication management treatment
plan item as she went on-and-off her medications, did not keep her doctor’s

appointments, and failed to get Medicaid through the State of New Mexico.

31 {7 B lived with her mother, however, there were problems between

them.
b

32. When T ® mother moved out of the apartment, there were

P

concerns whether *~ " pcould afford the apartment.

33. Early in the case, Ms. Lukach referred ~~ M., the Bernalillo

County Housing Authority for the family reunification housing program. B



completed the application form and returned it to Ms. Lukach on or about July 20, 2010.
Ms. Lukach in turn submitted the application to the Bernalillo County Housing Authority
on the same day.

34. The Housing Authority sought clarification on possession of marijuana
charges and whether . . _ gy 1ad been rehabilitated.

35. e <——ob missed her deadline for completing the supplemental
paperwork required by the Housing Authority for clarification. Ms. {Lukach asked the
Bernalillo County Housing Authority for an extension to submit ‘the supplemental
information.

36. The Housing Authority denied the application.

37. Family time, a minimum of two times per week, was on the treatment plan
to assist R with maintaining a familial connection with her+childfen, continuing
the bond, and evaluating parenting skills. .

38. # "~ attended approximately sixty-five percent of those vi’sits. The
children were very hurt by ~ sm— tailure to appear at visits.

39, e owmes= missed the last week of visits prior: to the termination of
parental rights.

40. During the summer of 201.0, Ms. Lukach referred t‘ltle faniily to a summer
recreation ;irogram through All Faiths Receiving Home, and this added two more visits

each week. # attended almost every visit through the summer recreation

program.



41, At the beginning of the case, the children were split in foster homes with
the older two children placed in one home and the younger two children placed in another

home.
42. The foster parents of the older two children invited ___ to
additional family outings, including picnics at the park on weekends. Her attendance was

sporadic.

43, When the children moved into the same foster home, the current foster

—

parents invited __ = 0 birthday celebrations and picnics. . had some
inappropriate behavior at these visits, including bringing a roommate’s child to the visit,
which was particularly troubling for the younger two boys.

44,  _ was asked to not bring anyone else to the boys’ birthday
parties in January 2011. She showed up with fifteen minutes left and complained about

not being able to bring a friend’s child.
45. Ms. Lukachprequested the foster parents limit these visits because _ _
» would attend those visits and then miss the CYFD office visits.
46. The family was also referred to RCI crafts and therapy so ! “===——)
could spend time with one child while the other children were preoccupied with another
task and i B 2d someone to assist her with the children during visits.

47. rarenting abilities, observed during visits with the children,
¥

were very inconsistent.
48. Attendance at the children’s non-emergency medical appointments was on

- wreatment plan so she could be aware of any medical issues with the children

and to keep her current on the children’s medical and dental care.



49, ____ was notified of upcoming medical appointments. Her

attendance was sporadic.

50. In January 2011, Jake had a seizure at the daycare and was transported to
the hospital where he stayed for several days. _ ___was informed of the
emergency but she went to Colorado anyway.

51. InJanuary 201 1,’ _ . _  _ysought substance abuse counseling in
Colorado at the same mental health facility that had treated ___ ‘__—‘ " r her January

2010 mental breakdownn.

F

52. —P attended the detoxification portion of the substance abuse

treatment program at the Colorado facility, which lasted a few days. Ms. Lukach helped

print out the application form for the rest of the program so _ _ id

return to the facility.

53, _v_vA. psychological evaluation included a recommendation for
urinalysis testing because of her criminal history involving marijuana possession anci{
because this was a possible issue that led to the children being brought into custody.

54. T agreed to complete random drug screens following a

discussion of the recommendations of the psychological evaluation.

55. On October 6, 2011, Ms. Lukach referred _ ‘o Mobile Blood for

random urinalysis tefting. Ms. Lukach explained to.  __ ~ -2rbally and in writing,
how the random drug tests worked. She also explained t ) that missed tests

were considered positive.



56. On October 11, 2011, ‘ vas scheduled to begin calling in for the
 ——y |
random drug tests. Over the life of the case, she was scheduled for twenty-four tests, but
only participated in four or five tests.
57. On February 24, 2011, . _ tested positive for methamphetamines
ey

and marijuana.

e

-——

58. At the time of trial, Ms. Lukach still had concerns with
substance abuse since __ _____ 1id not complete any recent drug tests prior to the
termination trial nor did she complete any substance abuse counseling.

59. S —__ ) treatment plan included individual therapy to address her
lack of suppqrt, reported anxiety and because she had been through a lot in her life.

60. Since phad insurance coverage through UNM Care, she needed

to complete a physical exam in order to get a referral to UNM Behavioral Sciences for
individual therapy.

61. On October 13, 20{0, Ms. Lukach referred ﬁto Almas de
Amistad for parenting groups and individual therapy. Ms. Lukach could receive
individual therapy for free at Almas de Amistad so longasi{__ __articipated in one
group. Ms. Lukach suggested the parenting groups since parenting was also on her
treatment plan.

62. _:__ told Ms. Lukach that _ ~ . would walk-in to)‘Almas de
Amistad the following week. As of March 2011, =~ ==& pever went to Almas de
Amistad, despite Ms. Lukach’s face to face direction to go; offers to transport her there;

and constant reminders.

63. psychological evaluation recommended parenting classes.

10



64. On October 13, 2010, Ms. Lukach referred  ~ to Almas de

———

Amistad for parenting groups.
6S5. Again, as of March 2011, _ _,,: ynever went to Almas de Amistad,

despite Ms. Lukach’s face to face direction to go; offers to transport her there; and

constant reminders.
[
66. In September 2010, Ms. Lukach referred ___to RCI crafts class

and family therapy, and ®__ ____ »articipated off-and-on with RCI from October 2010

through April 2011.

67. __ W was also supposed to get parenting help with the RCI crafts

—

class and RCI family therapy.
68. Ms. Lukach asked that _ _ - ad her children be provided with
family therapy, and this was provided with Roxanne Pratt of RCL

69. Ms. Pratt had fourteen scheduled sessions with the =% children and

_ __yfrom January 2011 until April 2011. She attended only seven of those

scheduled sessions.

70. Some sessions were held without - » but in the presence of the

children’s maternal grandmother.

7. =

¢

9 did not say much to Ms. Pratt until the last two sessions.

When she did, she revealeci that she had been sexually abused as a child; Respondent

_ I imprisoned her in their family apartment; and that there was domestic

violence during their marriage.

72. In December 2010, ’ld Ms. Lukach that she would not know

what to do 1f CYFD returned her children to her at that point.

11



73. Ms. Lukach added participation in relinquishment counseling to
__ treatment plan at the initial permanency hearing because the Department was
going to be asking the Court to change the children’s permanency plan to adoption.

74, Ms. Lukach never referred to relinquishment counseling

~w— ‘
becaUSse me ——etdid not want to “give up” on her children.

Respondent ™ o

75. MSs. Lukach émphasized the importance to ¥~ of maintaining
weekly contact with her and providing updated contact information, especially since he
resided in Colorado.

76. The purpose of the weekly contact was so that© . could discuss
progress on the treatment plan and any additional issues with Ms. Lukach.

77. Ms. Lukach provided - ) _ self—addressed'tstarri;’ed envelopes

?
o) ~ could write Ms. Lukach or the children. He never wrote Ms. Lukach.

78. Ms. Lukach never had face-to-face contact with -
79. Ms. Lukach had better contact with i at the beginning of the
case.

80. From August 10, 2010 until February 2011, Ms. Lukach only had a post

office box where she could contact ~ 0 Ms. Lukach was unable to call §
" 3

-

—wlienmuniii .
‘uring the case. In

81. Ms. Lukach had several addresses for .
February 2011, _ ® gave Ms. Lukach a physical address and a phone number to

the children’s paternal grandparents’ home.

12
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The children’s paternal grandparents would get the phone messages to ..

83. . _ would call periodically if there was an issue with visitation.

4. " ame to Albuquerque twice during the course of this case,

without notifying the Department ahead of time and left both times before a visit could be
scheduled.

85. A_ ) was required to sign releases of information so the
permanency planning worker can maintain contact with providers. He evenfually retuned
a signed release of information for the San Luis Valley Comprehensive Community
Mental Health Center in Monte Vista, Colorado.

86. Ms. Lukach requested the names of relatives during the psychosocial
assessment so the Department could place the children with relatives while they are in
foster care to maintain familial connections. = "“"’provided the name of his
girlfriend.

87. The purpose of the psychosocial assessfnent was so Ms. Lukach could
obtain = T "™* history to assist with specific issues that arise during the assessment.

88. On July 22, 2010, = | completed the psychosocial assessment
telephonically with Ms. Lukach. The recommendations of the psychosocial assessment
were that : ; reatment p*lan items were appropriate, including substance abuse
assessment and domestic violence assessment.

89. During the psychosocial assessment, ﬂ was not forthcoming

—-a «lENE

with regard to his criminal and substance abuse history. revealed only one



driving under the influence conviction during the psychosocial but his criminal records
indicated he had been convicted of driving under the influence several times.

90. During the psychosocial assessment, ___ " also minimized his
history of domestic violence.

91. "W was required to participate in a substance abuse assessment
because of his substance abuse history and his history of convictions for driving under the
influence.

92. On or about July 27, 2010, Ms. Lukach referred __ _ﬁ‘ San Luis
Valley Comprehensive Community Mental Health Center for substance abuse assessment
' because this facility was located in Monte Vista, Colorado, where K ™ sides.

93. The San Luis Valley Comprehensive Community Mental Health Center
was a comprehensive center that could provide any servicés _ - night need.

94. On or about July 27, 2010, Ms. Lukach mailed a release of information for
San Luis Valley Comprehensive Community Me:ﬁal Health Center for __ j-‘

signature to the address!| ~~ provided to Ms. Lukach.
95. § ) did not return that release of information timely.

96. On or about August 23, 2010, Ms. Lukach mailed another release of

information for San Luis Valley Comprehensive Community Mental Health Center for

. — proves s

J_Al signature to another address provided by ~
97. Along with the release mailed on August 23, 2010, Ms. Lukach also
included a letter stating the assessments for which Ms. Lukach was referring 1~

to San Luis Valley Comprehensive Community Mental Health Center.

14



98. It wasn’'t until early September 2011, when ¥ — ceturned the
second release. |

99. Ms. Lukach followed up with written and telephonic communication to
determine whether __. ___ _~ad completed a substance abuse assessment at San Luis
Valley Comprehensive Community Mental Health Center.

100. * — ever completed a substance abuse assessment at San Luis
Valley Comprehensive Community Mental Health Center or any other facility.

101, Ms. Lukach was concerned about ! ;_dlaim that he did not have
any issues with substance abuse, but refused to participate in a substance abuse
assessment that would have clarified the issue.

102. Since % — had at least one domestic violence arresf, a domestic
violence assessment was placed on his treatment plan. This was the incident reported by
o the family therapist Roxanne Pratt.
103. The referral to San Luis Valley Comprehensive Community Mental Health
Center included a domestic violence assessment.
104. Ms. Lukach followed up with written and telephonic communication to
determine whether \ nad completed a domestic violence assessment. He never

completed the domestic violence assessment at San Luis Valley Comprehensive

Community Mental Health Center or any otgler facility.

105. Ms. Lukach has concerns regarding ainvolvement in domestic
violence because =~~~ -laimed he did not have any issues with domestic violence;
—_—

however, he refused to participate in a domestic violence assessment, which would have

clarified the issue.

15



106. Obtaining and maintaining housing was on the treatment plan because
Colorado Department of Social Services representatives testified at custody heaﬁng and
adjudicatory hearing that _ ____ did not have appropriate housing for the children.

107. Ms. Lukach would have liked to complete a home visit, but she only had a
post office box for * - A ‘uring much of the case. = _ &‘. lack of
participation in his treatment plan and lack of face-to-face visitation with his children did
not warrant a home visit as it was unlikely the children could be reunified with |

2

108. Ms. Lukach does not know with whom ‘: sides.

109. Participation in family time was placed on the treatment plan to ensure the
parent-child bond between __ _ " and his children is maintained and so the
Department can evaluate the relationship between t and his children.

110. Family time occurred telephonically during the children’s scheduled visits
with their mother at CYFD. j never saw his chileren face-to-face during the
entire abuse/neglect legal case.

. . . ‘-_A . .
111. The telephonic communication between id his children was

mostly appropriate. There were some problems with ¥ = Jromising the older two

boys that he was going to come down and see the children; get them; and they were
going to live with him. There were also problems with the younger two boys
communicating telephonically because of their ages.

112. The children sometimes did not want to be pulled from visits with ___

"~ (0 have telephonic visitation with their father.

16



113. There were visits when __ __/was unable to participate telephonically
because he was working.

114. If the children’s mother was not going to be present, the visits, including the
telephonic visits between the children and their father, were cancelled.

115. Sometimes if there was a missed telephonic visit, Ms. Lukach would either
have the children call their father if their mother did not show or she would bring a unit
phone to the foster home so the children would speak with their father that week.

116. On or about June 3, 2010, __ ' nt a package with letters to the

children, including a gift for = Some of the letters were from .~ ~ oo
girlfriend and her children.

117. . _‘.—l also sent a package to [ ——_j 1d she brought that to a
visit.

118. ©° 7 ) needed to address outstanding legal issues, particularly

outstandirrg warrants in Colorado and New Mexico. Ms. Lukach never received any
information that __ ____J had addressed or was addressing these matters.

119. At the initial permanency hearing, Ms. Lukach added Relinquishment
Counseling to the treatment plan since the Department was going to be asking the Court
to change the children’s permanency plan to adoption.

Y

120. ' sver participated in relinquishment counseling,
" b

121. The children are all placed in the same non-relative, regular foster care

placement.

122. The current foster parents are interested in adopting all four children.

17



123. Freeing the children for adoption would promote their physical, mental, and
emotional well-being because the children would be freed to obtain permanency.
124. There are concerns about the children being returned to the care of

) was unable to meaningfully address her issues with mental

Eand

"_fj because
health and there are remaining concerns regarding substance abuse.

125. Tt is unlikely » will be able to alleviate the causes and conditions
that brought the children into foster care in the foreseeable future because = =~
mental health has been unstable throughout this case, and it is unlikely this will change
any time soon basedon = T @ lack of participation in services in this case.

126. There are concerns about the children being returned to the care of

because W~ 3 was noncompliant with his treatment plan items that were

tailored to assist him in alleviating the causes and conditions that brought the children in

custody, including substance abuse, domestic violence, and sporadic contact with this

J
children.

127. There is also a safety concern with returning the children to 7™~ """‘7
because . —_ “Pdoes not believe he has done anything wrong and does not see

himself at fault in any way.

128. An additional safety concern with returning the children to

would be that he has not seen the children for over a year, and there is no way for the
¥

Department to evaluate his interactions with the children.

129. It is unlikely that “= “™==1il| be able to address the issues that caused

- ——

the children to be brought into foster care in the foreseeable future because ¥

——

hasn’t done much on his treatment plan beyond the psychosocial assessment.
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CONCLUSIONS OF LAW

1. The Court has jurisdiction over the parties and subject matter.

2. There is clear and convincing evidence that{ ,-

—

T .and P were abused and neglected by Respondent

— ——— =

as defined in Section 32A-4-2 (B)(1), (B)(4), (E)(2), and (E)(4) of the New Mexico

——

Children’s Code.
- — d—

3. There is clear and convincing evidence that § .

B ., and j ] were abused and neglected by Respondent { [
as defined in Section 32A-4-2 (B)(1), (B)(4), and (E)(2) of the New Mexico Children’s

Code.

4. There is clear and convincing evidence that the conditions and causes of
abuse and neglect of { B — ‘ﬁ anc T —jhave
not changed an&' are unlikely to change in the foreseeable future despite reasonable
efforts by the Children, Youth and Families Department and other appropriate agencies to
assist Respondent — ‘—" and Respondent J‘_‘ .:b in adjusting the
conditions which rendered them unable to safely parent the children.

5. There is clear and convincing evidence that termination of the parental

;and Respondent L"'y:' " P to their children,

— ~—

—:— . S -‘——-—‘——p’ and - b, is in the children’s bests

interests as it will promote the physical, mental and emotional welfare and needs of the

rights of Respondent

children.
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6. Respondentf-‘ ._‘ # and Respondent j -L cannot meet the
physical, emotional, and mental needs of the children.

7. The parental rights of J-- A& andf" ﬁin the children,
e B L and{‘ - j-‘_‘»', are hereby terminated.
Consequently, Respondents are divested of all legal rights and privileges in‘the children.
.. Furthermore, ReSpondents are not entitled to notice of future adoption proceedings.

8. Legal custody of the children shall remain with the Department until
further order of the court and the Department will have autharity to determine the
physical placement of the children for the purpose of adoption.

9. There is clear and convincing evidence that the children are adoptable.

10.  The Indian Child Welfare Act does not apply to the children.

=3

M. MONICA ZAMORA
DISTRICT COURT JU GE
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