
IN THE COURT OF APPEALS

OF THE STATE OF NEW MEXICO

STATE OF NEW MEXICO, ex rel.,

CHILDREN, YOUTH AND FAMILIES DEPARTMENT,





Petitioner/Appellee

vs.



COA No. 



IN THE MATTER OF _________ CHILD, 
AND CONCERNING ___________. 


Respondent
DOCKETING STATEMENT

Civil Appeal from the ___________ Judicial District Court

County of __________
The Honorable District Court Judge
Attorney, Esq.
Trial Counsel for Respondent _______
COMES NOW APPELLANT, Respondent-Appellant in the above-captioned matter, and submits this Docketing Statement.
I. NATURE OF THE PROCEEDINGS:  

This is an appeal from the termination of parental rights by the District Court, sitting as the Children’s Court in a Child Neglect and Abuse Case.
II. JURISDICTION:


This Court has jurisdiction of this appeal.  The Judgment was entered on May XX, 20XX and the Notice of Appeal was filed on June XX, 20XX.
III. STATEMENT OF THE CASE:

Respondent-Appellant APPELLANT (hereinafter Mother) is the mother of CHILD (Date of Birth December XX, 20XX).  The father of the child is unknown.  The child is believed to have been conceived as a result of criminal sexual penetration in 20XX.
The Local Police Department placed the child in protective custody on July, XX, 20XX, the Neglect/Abuse Petition was filed on August XX, 20XX; and an Ex-Parte Custody Order was entered on August XX, 20XX.  On August XX, 20XX, the Court held a contested custody hearing in this matter.  At the conclusion of said hearing, the Court found probable cause to grant legal custody of the child to Petitioner (“the Department”).  Included in several dispositional items was for Respondent to undergo a medication evaluation.

On October XX, 20XX, the adjudication hearing was commenced and continued over Respondent’s objection.  On October XX, 20XX, a second order was entered continuing the adjudication hearing.  On November XX, 20XX, the Court found by clear and convincing evidence that the child is an abused child because of an action or an inaction of the Respondent pursuant to NMSA 1978, § 32A-4-2(B)(1) and that the child is a neglected child whose parent is unable to discharge her responsibilities to and for the child because of mental disorder or incapacity pursuant to NMSA 1978, § 32A-4-2(E)(4).  The Court also found that the Department did not prove by clear and convincing evidence that the child is a neglected child who is without proper parental care and control or subsistence, education, medical or other care or control necessary for the child’s well being because of the faults and habits of the child’s parent, guardian or custodian or the failure or refusal of the parent, when able to do so, to provide them pursuant to NMSA 1978, § 32A-4-2(E)(2).  

Respondent contested the Department’s Motion to Terminate Parental Rights. A contested hearing was held on July XX, 20XX, February XX, 20XX and concluded on March X, 20XX.
Respondent indicated that she wanted to appeal the decision to terminate her parental rights.  Proposed findings of fact and conclusions of law were submitted on her behalf prior to the entry of the Judgment terminating her rights.  Court Ordered Findings of Fact and Conclusions of Law were entered on April XX, 20XX.  They were incorporated by reference in the Judgment Terminating Parental Rights entered on May XX, 20XX.  

IV. FACTS AND EVENTS OF THE CASE

The Court further ruled as part of the disposition judgment of November XX, 20XX, “that the Department is urged by the Court to explore and exhaust all available internal resources to seek payment for any prescription medication and counseling recommended by Respondent Mother’s service providers in connection with her treatment plan requirements and to the extent permitted by Petitioner’s policies and payment authorization for such services”.


On March XX, 20XX, less than four months after Respondent had been adjudicated, the Department filed a Motion for Termination of Parental Rights.


On May XX, 20XX, Respondent filed a Motion to Vacate and Reschedule the hearing on the Termination of Parental Rights set for May XX, 20XX.  In part, Respondent argued that the Department had not timely provided Respondent with appropriate services or any necessary additional assistance that Respondent required.  Additionally, Respondent argued that she needed assistance in finding appropriate housing and that due to the extreme delays by the Department in implementing reasonable efforts to reunite the child with Respondent and come up with a treatment plan to meet her needs that she only recently had been assigned a therapist and a psychiatrist for medication management, and that the Department had yet to provide Respondent with a case manager per the treatment plan.


The termination of parental rights trial was commenced on July XX, 20XX.  One of the witnesses was XXXXXXX.  Of significance in his testimony is the following:

1. He evaluated Respondent pursuant to a referral by the Department on September XX, 20XX.  He diagnosed her with XXXXX and XXXXX.  He explained that XXX is a neurological condition that needs medication management, stress management, and social support.  

2. He further testified that Respondent’s history reflects no previous history of XXXXX disorders prior to XXXXX.  Specifically, there was nothing to suggest that Respondent had felt effects until a year or so ago.  

3. XXXXX explained that the type of XXXXX that Respondent has is more treatable than many other type.  At the time of the evaluation XXXXXer was aware that Respondent was not taking nor had she been prescribed any medication.

4. Regarding the ability of Respondent to grasp her diagnosis, XXXX explained that a therapist or psychiatrist would need to help her understand the diagnosis, not family members.  There could be residual effects of Respondent’s traumatic experience to her diagnosis.

5. As for medication management, XXXXX explained that it could take testing more than one medication to find the correct one for Respondent.  He testified that considering Respondent’s state at the time of the evaluation, the referral to a psychiatrist should have been immediate.

6. As for a treatment plan, XXXX indicated that it would be important to take into account Respondent’s disability in creating a treatment plan. 

7. As to the invalid testing, XXX explained that he could have retested Respondent, if asked by the Department, once she was on medication.

8. The Department asked XXXX several speculative questions.  He stressed that he had not seen Respondent since September XX, 20XX and did not know her current functioning or parenting ability, had not received or reviewed any follow up reports.  


XXXXX also testified at the hearing on July XX, 20XX.  However, his testimony regarding the speculative prognosis of Respondent’s parenting ability should be discredited due the Department providing incorrect information to him and failure to provide otherwise relevant information to him.  He testified that he first gave Respondent a prescription on June X, 20XX.
During the hearing on July XX, 20XX, Respondent again re-urged that the Department failed to make reasonable efforts and provide an adequate treatment plan that meets her needs.  Respondent moved the Court to continue the trial and order the Department to comply with the XXX.
 On August XX, 20XX, Respondent filed a Motion to Modify Respondent’s Court Ordered Treatment Plan and Order the Department to Comply with the XXX and Notice to the Department of Minimum Requested Modifications.  Such motion was necessary due to the Department’s complete failure to provide reasonable efforts to assist Respondent with a treatment plan despite numerous requests of the same.  Such motion specifically requested that the Department assist with the following: provide an evaluation of the applicability of the XXX to Respondent; follow the recommendations of Respondent’s therapist that Respondent attend individual therapy weekly; that the Department correct certain misinformation provided by the Department to XXX which  negatively effected his evaluation and recommendations concerning Respondent; medication monitoring and assistance; in home services; XXX; money management; case management; to become educated on and follow the XXX; to change the plan in the case; and to provide XXX.
On November XX, 20XX, the Court held a hearing on Respondent’s XXX Motion and found that Respondent is a qualified individual with a disability and therefore the XXX applied.  It further found that the remaining issues as to whether the XXX requirements were met is properly heard by the Court during the remainder of the TPR evidentiary hearing.
The termination of parental rights hearing was reset for February XX, 20XX.  However, the hearing was continued because the Department failed to assist Respondent in obtaining her medication even though it knew that she had run out of her medication. 
The termination of parental rights hearing concluded on March XX, 20XX.  At such time, XXXXX, permanency planning worker testified.  Of significance is the following:

1. XXX was Respondent’s permanency planning worker since July of 20XX.

2. Respondent’s treatment plan contained the following: psychological evaluation, case management, medication evaluation, therapy, visits, and parenting classes.

3. XXXX testified that the Department was unable to find case management until recently.  Other than that, Respondent fully complied with her treatment plan.

4. XXXX admitted to several deficiencies in their work with Respondent as follows:

a.) They never provided case management nor followed up with case management referrals as needed.  Specifically, it was only as of March 20XXthat the Department applied for and found case management through Optim Health (a provider that was always available).  Through XXXXX testimony, the Department acknowledged that case management is for persons that need assistance getting things started.

b.) They never adequately followed up with housing issues.

c.) They did not timely provide a medication evaluation.

d.) They did not refer Respondent for a second time to Peanut Butter and Jelly until August of 20XX, several months after she had been on medication (even after the Department’s delay in getting her medication evaluation).

XXXXX supervisor testified that she changed XXXX answers in a risk assessment tool so that the scores would indicate a high risk to return the child instead of a moderate risk (as assessed by XXXXX).

Witnesses from Peanut Butter and Jelly testified as to many positive aspects of Respondent, her interaction with her child and progress that she has made.  One witness specifically testified that they would be able to offer in home services and several other services would be available to assist Respondent on a long term basis in transitioning her son to her home and for continued support.

Respondent’s therapist, XXXXX, testified that despite her recommendation that she see Respondent weekly, the Department only allowed Respondent to see her two times a month.  Even then, the Department cancelled several sessions.  Respondent’s therapist testified that Respondent was compliant with therapy and was making progress.  She was especially impressed with Respondent’s understanding of parenting concepts and commitment to her son.  
XXXXX further testified that Respondent’s initial diagnosis of XXXXX by XXXXXX was incorrect and her diagnosis had since been changed in mid 20XX to XXXX.

None of the witnesses testified as to any concerns regarding Respondent since her child has been in Department custody.

Several witnesses detailed the extreme effort that Respondent made in getting to visits with her son and to therapy appointments. Since Respondent does not have transportation, she would have to take buses and/or the RailRunner from Albuquerque to Sandoval County several times a week.

1. There is not sufficient evidence to support and grant the Department’s Motion for Termination of Parental Rights as to Respondent Mother.

2. There is not sufficient evidence to show that the conditions and causes of the abuse and neglect are unlikely to change in the foreseeable future because the conditions and causes have in fact changed.

3. The Department did not make reasonable efforts to reunify Respondent with her child.

4. The Department did not comply with the XXXXX Act.

5. Giving primary consideration to the child’s physical, mental, and emotional welfare and needs, it is not in their best interest that the parental rights of Respondent Mother be terminated.

1V. ISSUES PRESENTED:

1. There was not sufficient evidence to support and grant the Department’s Motion for Termination of Parental Rights as to Respondent Mother.

2. There was not sufficient evidence to show that the conditions and causes of the abuse and neglect are unlikely to change in the foreseeable future because the conditions and causes have in fact changed.

3. The Department did not make reasonable efforts to reunify Respondent with her child.

4. The Department did not comply with the XXXXXX .

5. Giving primary consideration to the child’s physical, mental, and emotional welfare and needs, it is not in his best interest that the parental rights of Respondent Mother terminated.

V. PRESERVATION OF ISSUES:


1.  This issue was preserved by Mother consistently contesting the custody hearing, adjudication hearing and termination of parental rights hearing.


2.
The XXX issue was specifically raised via written and oral motion by Respondent and ruled upon by the Court.


3.
The lack of an appropriate treatment plan was specifically raised by Respodnent via a written and oral motion.

VI. STANDARD OF REVIEW:


The Court does not reweigh the evidence but determines “whether, viewing the evidence in the light most favorable to the prevailing party, the fact finder could determine that the clear and convincing standard was met.”  State v. Amanda H. 2007-NMCA-029, par. 19, 141 NM 299, 154 P. 3d 674(Ct. App.

Whether an individual was afforded due process is a question of law that we review de novo. State ex rel. Children, Youth & Families Dep't v. Lorena R. (In re Ruth Anne E.), 1999-NMCA-35, Par.22, 126 N.M. 126, 974 P.2d 164. 2006).

The xxxxx Act and related case law govern the xxxx issue.
VII. AUTHORITIES:

ALL ISSUES.  Termination of Parental Rights.

Section 32-4-28B NMSA 1978:

B. The Court shall terminate parental rights with respect to a child when:

(2) the child has been a neglected or abused child as defined in the Abuse and Neglect Act and the court finds that the conditions and causes of the neglect and abuse are unlikely to change in the foreseeable future despite reasonable efforts by the department or other appropriate agency to assist the parent in adjusting the conditions that render the parent unable to properly care for the child.  
VIII. RECORDING OF PROCEEDINGS:


The entire proceedings were recorded on compact discs.
IX. RELATED APPEALS:


None:





___________________________________________

CERTIFICATION
I hereby certify that foregoing was mailed, first-class mail, postage prepaid, to ____, P.O. Box ___, ___, NM _____, ____, P.O. Box ___, ____, NM ______, and ______, _____ , ____, NM _____, on this the.  

_____________________________________

Trial or App Counsel’s Name


